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' - 25X1A - -
OGC HAS REVIEWED. |
29 May 1953

MENORANDUM FOR: Adsistant pirector/personnel

FROM affics of Generdl Counsel

SUBJECT) eaployment of fetired Officer

vour Memoranhm dated 20 Nay 1953, same subject

25X1A 1. h'{hl r:f:z;mm requests the &

iy offics a8 to whether
: USAF, Re- 2°X1A
. tired, will require the obligation of one position suthoriged under Pub-
25X1A 1l Lav 53, 82nd Congress, which permits this Agency to employ the ser-
vises of !‘iﬁtﬂi {15) retired commissioned officers notwithstanding the
e tator profibition against the holding of dual rederal offics, Title
§, Umited States Cods, Section 62. You state that according to informa-
\iﬂﬂ avéilable %o your office, retired on 30 June 1949
aftsr 30 years dervice, 08I proposes to U e his services as a con~
sultant approximately one day per month.

2. Title 5, United Sistes Gods, Section &2 provides:

poreon who holds an offics the salary or smusl come
panaxtion attached to which amounts to the sum of two thousand
five Mundred dollars shall be appointed to or hold any other
office %o whish compensation is attached unless specifically
sathorized thareto by 1awj btut this shall not apply Yo retired
officery of the Ary, ¥avy, Marino Qorps, oF Coast Quard, when-
; gy niy be slected to public office or whenever the Presi-

dent snall appoint them to offics by and with the advice and
semsent of the Benate. medired enlisted men of the Army, Navy,
Marine Cofps, or Coast Guard retired for any cause, and retired
officers of the Lwy, Wavy, Marine Qorps, OF Cosst Guard who have
been retived for injuriss re yived in battle or for injuries or

casacity inewrred in jine of duty shall no%, within the mean-
Ang of this sestion, be eonstrued to hold or to have held an
office &uring sach ratirement.”

3. It i our opinion that the question whather I ov1d 25X1A
»s considersd to nold sn offies "to which compensation is attached® within
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the maaning of Seetion 62 would be determined by the msnuer in which
e compensation for his intermittent service sa consultant is paid.
If this compensation is in any way computed with reference to a measure
of 4imp, 28 for example, $50.00 per day, he would be deemed to be holde
_ gim office within the meaning of Section 62, This rule has been
rtieulated by repeated decisions of the Comptroller General. See 26
m‘t ﬂ‘a: Fldey 5635 22 Comp. Gen. 312’ and decisions cited therein.
Whather he 1s consulted cn ons day per month or on a full time basis
2EX1A & Be sonsequence. Accordingly, we would advisze that if 25X1A
is to be compensated with reference to & measure of time, Section
of Title 5, United States Code, would preclude his appointment as a
mmt in the absence of the obligation of one position under Public

k., An alternative suggests 1tself which may be adaptable to
B oitustion. The Comptroller General has consistently held that
Sectlon 82 would not prohibit appointment where the compensation of the
individual rendering consultant services was predicated upon a fee rather
than & time basis. GSee 26 Comp. Gen. 501, 503; 22 Comp. Gen. 312 and de-
25X1A ¢islons cited thermin. In accordance with the cited opimions, if it were
éaternined to compensate I by 2 fixed amount for esch con-
sultation, regardless of the length of time required to complete the
songultation, he would not be deemed to be appoinied to or holding an
effice to which compensation attached within the meaning of Section 62.

5. The dlesiaflarity of resuli that obtains where compensation
is on & fee rather than time basla ocours also in cases involving dual
tompensation under Section 59a, Title 5, United States Code. See 28
Mi Gen. 381‘; 26 c-mpu Gen. 501. ;

6. & formal ruling of the Comptroller Gsneral was requestsd in
Septesber of 1951 regarding the application of Section 59a to a retired
¥eval officer amploysd on a fee basis as an intermittent consultant
e N Fatimates Board. 4 copy of the unpublished decision
, of the Qomptroller Gsneral is attached hereto. It would appear that
25X1A the sonsiderations noted at the bottom of page 2 and the top of page 3

of $hiu opinion bear upen cage, His position would indeed
be ptrongsr in view of the estimated infrequency of need for his ser-
vices. The quotatlon from the published decision in 28 Comp. Gen. 381
on pags 2 of the atiached opinion should be borne in mind as & cautionary
25X1A 148 in arriving at your decision as to the manner in which [N 25X1A
sppolniment will be handled,
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